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On May 23, 2008, counsel for Union Pacific Railroad Company (“UP™)
filed 1ts second letter 1n the space of four days in purported support of UP’s pending
Motion to Dismiss. In its second Jetter, UP claims that a rail carner can collect fuel
surcharges [rom a shipper that exceed the incremental fuel cost increases the carner
incurs in providing the service to the shipper The Board clearly and authortatively

rejected UP’s argument 1n Rail Fuel Surcharges '

the term “fuel surcharge™ most naturally
suggests a charge 1o recover increased fuel costs
associated with the movement 10 which it is
applied. If it 1s used instead as a broader

revenue enhancement measure, it 18
mslabeled.

We belicve that imposing rate

' Raul Fuel Surcharges, STB Ex Parte No 661 (STB served Jan. 26, 2007).
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increases [denomnaled fuel surcharges] .

when there is no real correlation between the
rate increase and the mcreasc in fuel costs for
that particular movement to which the surcharge
is applied, is a misleading and ulimately
unrcasonable practice

1d_at 7, Dairyland Power Cooperative’s (“Dairyland”) Reply in Opposition to Union
Pacific’s Motion to Dismiss at 3-6 (Apr i1. 2008)

Also, as Dairyland has previously informed the Board, “[1]f the Board
denies UP’s Motion [to Dismiss] . . . Dairyland’s evidence will clearly demonstrate that
UP’s fuel surcharge collections on the 1ssue traflic vastly exceed the incremental fuel cost
increases UP has incurred in providing the service ™ Id at 10

Finally, UP has cvidently decided upon a strategy of impermissibly
supplementing 1ts Motion to Dismuiss through a series of letters See 49 CF R
§1104.13(c) (“[a] reply to a reply 1s not permitted”). Dairyland requests that UP's Motion
to Dismuss be denied promptly.

Respecttully submitted,

Sy

John H. LeScur
An Attorney for
Dairyland Power Cooperative

c¢c- UP Counsel



